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Thinking About M&A? Why You Should Care  

About Representation and Warranties Insurance 

October 26, 2016

Maximizing Cash at  

Closing in Sale Transactions 

Representations and warranties 

(“R&W”) insurance is a product that 

both sellers and buyers can employ 

to help protect their interests, 

increase the likelihood of execution 

through a simplified negotiation 

process, and maximize cash at the 

closing of an M&A transaction.   

Holding back a portion of sale 

proceeds is often a common feature 

of M&A transactions, providing a 

buyer with added security in the 

event of a claim against a seller.  

Many sellers, especially private 

equity financial sponsors, strongly 

prefer to receive all sale proceeds in 

cash at closing and have used R&W 

insurance to replace the holdback in 

transactions.  

This form of insurance is finding its 

way into the nonprofit healthcare 

transaction market and allows sellers 

to maximize value and buyers to 

make their bids more attractive by 

ensuring that sellers retain a larger 

share of net proceeds. 

Overview 

The merger and acquisition (“M&A”) 

landscape is experiencing record 

deal activity, with announced US 

transaction values of $3.1 trillion in 

2015.  One of the brightest spots in 

2015 was (and continues to be) the 

healthcare industry, representing 

$769.3 billion, or 25% of total 

transaction value.   

Despite the robust M&A activity, the 

road to negotiating a successful 

transaction is riddled with potholes 

that various stakeholders must 

navigate around. One particular 

example is centered on the 

negotiation of representations and 

warranties and indemnification 

found in a purchase agreement. The 

seller makes statements regarding 

the business being sold (i.e. absence 

of undisclosed liabilities, tax status, 

etc.), while the buyer wants to obtain 

financial recourse if these statements 

aren’t accurate and result in a loss to 

the buyer in the future. Decisions on 

what to include, for how long, and 

how much should be covered have 

resulted in significant management 

distraction, headaches, extensive 

man hours and costly legal bills. 

R&W insurance is a concept that has 

been around since 1998, but has not 

been actively used until recently.  It 

has seen increased acceptance in the 

corporate and financial community 

and has grown at a rapid pace over 

the past two years (both in number 

of policies and in premiums written). 

While the product is structured to 

provide coverage to either a seller or 

a buyer, the vast majority of plans 

(~90%) are purchased by acquirers. 

From 2013 to 2014, applications 

submitted increased 250%, policies 

issued rose by 250%, and premiums 

written were up 300%.  The 

increasing adoption in the US is 

largely driven by the willingness of 

insurance underwriters to remove 

standard exclusions for multiple and 

consequential damages, law firms 

endorsing the product, and a critical 

mass in terms of policies written and 

claims made that have streamlined 

the process.  
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Simplistically, R&W insurance shifts 

the risk of financial loss in the event 

of any unanticipated inaccuracies or 

breaches in representations and 

warranties found in a purchase 

agreement to third-party insurers.  If 

properly structured, both the buyer 

and seller can benefit from the 

inclusion of an R&W insurance 

policy. The benefits to a seller are 

many, including: 1) a greater 

percentage of the sales price will be 

realized upfront; 2) returns will be 

assured; 3) no funds will need to be 

posted to an escrow account; 4) 

provides a cleaner exit; and 5) 

reduces obstacles to deal execution.  

While the value of an R&W policy 

seems obvious to a seller, the 

acquirer is also able to benefit.  A 

plan purchased by a buyer will: 1) 

distinguish the bid in an auction 

(many competitive auctions will no 

longer even consider bids that do 

not have buyer purchased R&W 

insurance); 2) extend the survival 

period of the R&W; 3) ease 

collection concerns post-transaction; 

and 4) supplement the seller’s 

indemnification. 

Structuring 

R&W insurance policies generally 

match the survival period of the non-

fundamental representations 

(typically two to three years). For 

fundamental R&Ws (i.e. tax, etc.) that 

customarily have longer survival 

periods, the policy term will be 

extended up to the length in the 

purchase agreement.  The market 

offers coverage longer than the 

contractually agreed-upon survival 

term, but this adjustment will impact 

pricing. 

A typical R&W insurance policy 

covers most or all of the 

representations and warranties 

contained in a purchase agreement. 

Environmental representations can 

be insured in certain circumstances; 

however, forward-looking 

statements and projections, 

covenants, known or disclosed items, 

and pension underfunding liabilities 

are usually excluded from policies.  It 

is also important to note that many 

insurance providers have struggled 

with providing R&W insurance 

policies associated with healthcare 

transactions. 

Issues with Healthcare 

Coverage  

U.S. healthcare regulations and 

reimbursement methodologies are 

incredibly complex and constantly 

changing. As a result, Medicare and 

Medicaid representations are one 

area that has become increasingly 

difficult for underwriters to get 

comfortable with.  If regulatory 

authorities find overbilling of 

Medicare and Medicaid claims, this 

can result in revenue disgorgement 

as well as significant fines and 

penalties.  If regulatory risk is 

insured, reimbursing the government 

can create very large R&W claims 

due to the impact on enterprise 

value resultant from a reduction in 

pre-closing revenue. 

As a result of the complexities of US 

healthcare reimbursement, few 

insurers provide coverage that 

underwrites the billing and collection 

departments of healthcare providers. 

Understanding the risks associated 

with reimbursement R&W requires a 

level of sophistication and in depth 

analysis that is difficult to complete 

in a timely manner, leading many 

underwriters to avoid the added 

exposure altogether.   

Healthcare R&W Insurance 

In 2015, healthcare transactions 

represented 25% and 12% of total 

U.S. M&A deal value and volume, 

respectively, and represent an 

attractive opportunity for insurers to 

figure out how to provide coverage 

to this large and growing sector. 

Recently, a small number of insurers 

have been willing to underwrite 

healthcare regulatory-specific R&W 

insurance through an add-on 

healthcare policy.  Obtaining full 

coverage on a deal requires the 

purchase of two separate policies: 1) 

a non-healthcare R&W insurance 

issued by any market participant, 

and 2) a healthcare policy.  

A healthcare policy is offered as an 

endorsement or a mirror-image 

policy to the main policy and provides 

coverage for healthcare regulatory 

items. The additional coverage insures 

against: i) defense costs and any fines 

and penalties from covered 

regulatory violations; ii) overbilling, 

including revenue disgorgement; iii) 

anti-kickback statutes and Stark Law 

violations; and iv) other regulatory 

violations, as determined on a deal-

by-deal basis. 
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Accountable Care Organizations, 

benefit management companies,  

and specialist providers such as 

radiology, durable medical 

equipment and laboratories.   

On the other side of the spectrum, 

providers that have greater than 

three locations billing government 

insurance, offer many different 

services (i.e. high variation in CPT 

codes billed), a fee-for-service 

structure, and multiple billing 

models (i.e. cost report and fee-for-

service) are more difficult to 

underwrite. Example facilities 

include: large integrated hospital 

delivery systems, with more than 

three hospitals, and multi-state 

providers. 

Due to the added complexity 

associated with the add-on 

healthcare policy, underwriters 

require a longer timeline and a 

higher premium in order to provide 

additional coverage. 

The size of the system involved in 

the transaction can impact the 

underwriting complexity that may 

lead to a lengthier and more difficult 

underwriting process.  On one side 

of the spectrum, a provider that has 

consolidated billing operations, 

offers fewer healthcare services (i.e. 

small number of CPT codes billed) 

and has a capitated-rate billing 

model provides the simplest 

transaction to underwrite.   

A few example facilities include: 

Medicare/Medicaid HMOs, 

Process and Timeline 

Before a binding R&W insurance 

policy can be issued, the selected 

insurer(s) will need to complete 

the underwriting process.  The 

process is meant to be minimally 

intrusive, but does involve a 

document review and discussion 

with the parties and advisers.  

Supplementary and a more 

thorough diligence is required 

when taking on a healthcare 

policy that often looks at detailed 

historical information.  The 

underwriting process is designed 

to identify risks that generate 

major reimbursement/fine 

exposure based on provider type, 

validate billing compliance and 

referral relationship 

compensation structure, review 

cash transactions, conduct site 

visit(s)/interview(s), and estimate 

the range of overpayment 

exposure. 

Figure 1 (below), lists the documents that insurers typically require to 

complete their diligence. 

Figure 1:  Document Review by Policy

Traditional R&W Healthcare R&W 

 Details regarding the buyer

 Copies of the final negotiated

purchase documents

 Copies of the final disclosure

schedules

 Copies of the latest financial

and management accounts

 Access to the online data room

 Copies of the buyer's due

diligence reports

 Financial statements

 Share of revenue by payor type

 Prior internal and external

compliance audits

 Compliance plans and supporting

documents

 Board meeting minutes

 Cash transactions ledger

 Cost reports (if any)

 A randomly selected claim

sample (minimum of 100 claims)

for fee-for-service providers

 Contracts (arrangements)

 Other documents, as required for

specific situations
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The review required for a traditional 

R&W insurance policy is straight 

forward, and typically takes two 

weeks to complete.   

The more burdensome timeline 

occurs when coupling a traditional 

policy with a healthcare regulatory 

policy, which can require an 

additional two weeks or more, 

depending on the number of claims 

to be reviewed.  The following graphic 

(Figure 2) illustrates a more involved 

healthcare R&W policy.

Figure 2:  Healthcare R&W Policy
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Estimated Pricing

Premiums for traditional R&W 

insurance are calculated as a 

percentage of the limit of insurance 

coverage purchased, with typical 

policy limits equaling 10% of the 

purchase price.  The policy premium 

is a one-time expense for a multi-

year policy term, with premiums 

generally falling within 3% to 4%, or 

$30,000 to $40,000 for each million 

dollars of coverage purchased. 

Minimum premiums often range 

from $150,000 to $250,000. Insurers 

also charge diligence fees, which can 

range from $20,000 to $40,000 and 

are a pass-through cost for the 

insurer’s outside legal counsel.  As 

previously described, adding specific 

healthcare R&W coverage will result 

in additional costs, as detailed in 

Figure 3 (below). 

Figure 3:  Estimated Pricing for R&W Policies 

Traditional (non-healthcare) R&W Add-On Healthcare R&W 

Premium  3% to 4% of policy limits

 Taxes, which range from 2% to 5% of

the premium based on state

 1.5% to 2.0% +/- of policy limits

Retention 

(Deductible) 

 1% to 2% +/- of enterprise value

(“EV”)

 Try to match base policy

 Highly dependent upon underwriting risk

assessment

Policy Minimums  Generally EV greater than $50 million

 $150,000 to $250,000 premium and /

or $5 million policy limits

 Open at present, so long as willing to pay

underwriting fee

Underwriting Process 

/ Timing 

 2 weeks +/-  Minimum 2 weeks

 Fee-for-service providers can be 3 to 4

weeks depending on number of claims to

be reviewed

Underwriter’s Due 

Diligence Fee 

 $20,000 to $40,000

 Pass-through costs to outside law

firms engaged by the insurer

 $125,000 to $175,000
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NEW YORK 

623 Fifth Avenue, 29th Floor 

New York, NY 10022  

212 257 4500 

ATLANTA 

3333 Piedmont Road, Suite 700 

Atlanta, GA 30305  

402 937 1350 

CHICAGO 

311 S. Wacker Drive, Suite 5425 

Chicago, IL 60606  

312 508 4200 

SAN DIEGO 

4655 Executive Drive, Suite 280 

San Diego, CA 92130 

858 242 4800 

About H2C 

HAMMOND HANLON CAMP LLC (“H2C”) is an independent strategic 

advisory and investment banking firm with an exclusive focus on healthcare 

services companies and related organizations.  Our commitment to exceed 

our clients’ expectations begins with senior leadership on every engagement 

and continues with independent and objective strategic advice.  Our belief in 

the markets and in the power of competition has resulted in loyal clients and 

long-term relationships.  

The experienced professionals at H2C are well positioned to serve as trusted 

advisors to healthcare providers.  We have the expertise to understand the 

unique complexities of the healthcare industry and an in-depth knowledge of 

the range of potential alternatives essential to designing and implementing 

highly successful business strategies.  We bring in-depth knowledge and 

experience across the full continuum of care and across those businesses that 

support healthcare providers.  

H2C offers services in the following areas: 

 Strategy design, development and execution

 Mergers, acquisitions and divestitures

 Capital planning and management

 Capital markets financial advisory and private placements

 Real estate

 Bankruptcy and restructuring

Contact Us 

With offices across the country in New York, Chicago, Atlanta, and San Diego, 

H2C is uniquely positioned to help your company meet its financial goals.  The 

firm’s principals have been lead advisors on billions of dollars of transactions in 

the healthcare industry, offering the experience and industry knowledge to 

achieve the most favorable results. 

If you would like to know more about any information in this report, or wish 

to better understand how H2C’s healthcare advisory services can benefit your 

organization or project, please contact inquiries@h2c.com or visit our website 

at h2c.com.   

Hammond Hanlon Camp LLC offers securities through its wholly-owned subsidiary, H2C 

Securities Inc., a member of the Financial Industry Regulatory Authority (FINRA) and the 

Securities Investors Protection Corporation (SIPC) and registered with the Securities and 

Exchange Commission (SEC), the Municipal Securities Rulemaking Board (MSRB) and the 

National Futures Association (NFA). 




